
The Comptroller Generrl 
of the United stues 
W- D.C. 20548 

Decision 

Aydin Corporation Matter of: 

We: B-2 3 2 00 3 

D.te: November  2 5 ,  1988 

DIGEST 

Protest that procurement must be disturbed because sensitive 
information was leaked outside the qovernment is denied 
where the evidence currently available points only to an 
unsuccessful offeror as a possible recipient of the leaked 
information and the record contains statements by the two 
awardees that they did not receive the information. 

DECISION 

Aydin Corporation protests the award by the Navy's Space and 
Naval Warfare Systems Command (SPAWAR) of contracts to 
Canadian Commercial Corporation (CCC) and Loral Terracorn 
under request for proposals (RFP) No. N00039-87-R-0271(0). 
The basis for the protest is that it appears a high-level 
SPAWAR official may have leaked sensitive information 
related to this procurement to someone outside the govern- 
ment. Aydin contends that because it is not known whether 
either of the awardees improperly received this information, 
the Navy should either recompete its requirement or allow 
Aydin to compete for a follow-on production contract. We 
deny the protest. 

The contracts awarded to CCC and Loral Terracom are for the 
development of a prototype AY/MRC-139 digital wideband 
transmiasion system, which is basically a mobile radio set 
tq be used as part of a telephone switching system. 
ptevided that the Navy intended to award at least two such 
development contracts in Phase I of this procurement and 
required offerors to submit firm, fixed, not-to-exceed 
prices for a Phase I1 production contract. Thirty days 
prior to completion of operational testing of the proto- 
types, the development contractors are to submit final 
prices that the Navy will use in selecting the production 
contractor. 

The RFP 



The  Navy r e c e i v e d  fou r  o f f e r s  i n  response  t o  t h e  RFP, a l l  of 
w h i c h  t h e  agency found a f t e r  an i n i t i a l  e v a l u a t i o n  t o  be 
t e c h n i c a l l y  a c c e p t a b l e ,  though each had c e r t a i n  weaknesses.  
The  Navy h e l d  d i s c u s s i o n s  w i t h  a l l  fou r  o f f e r o r s  and i n v i t e d  
t h e m  t o  conduct  t e c h n i c a l  demons t r a t ions .  Upon f u r t h e r  
review a t  t h e  c o n c l u s i o n  of t h e  d e m o n s t r a t i o n s ,  t h e  Navy 
determined t h a t  t h e  p r o p o s a l s  of two of t h e  o f f e r o r s ,  Aydin 
and H a z e l t i n e  C o r p o r a t i o n ,  were t e c h n i c a l l y  unaccep tab le ,  
and excluded these  f i r m s  from t h e  c o m p e t i t i v e  range. The 
Navy s o l i c i t e d  best  and f i n a l  o f f e r s  from CCC and Loral  
Terracorn and awarded Phase I development c o n t r a c t s  t o  these  
o f f e r o r s  on October  30, 1987. 

On J u l y  1, 1988, The  Washington Post  r e p o r t e d  t h a t  t h e  
U n i t e d  S t a t e s  D i s t r i c t  Court  f o r  t h e  Northern D i s t r i c t  o f  
T e x a s  had unsea led  an a f f i d a v i t  t h a t  had been f i l e d  i n  
suppor t  of  r e q u e s t s  f o r  s e a r c h  war ran t s  i n  connec t ion  w i t h  
Opera t ion  I11 Wind, a c r i m i n a l  i n v e s t i g a t i o n  of a l l e g e d  
i m p r o p r i e t i e s  i n  a number of Department of Defense (DOD) 
procurements ,  and t h a t  one of t h e  procurements  mentioned i n  
t h e  a f f i d a v i t  was one i n v o l v i n g  " r a d i o s  f o r  t h e  Navy." 
A f t e r  o b t a i n i n g  a copy of t h e  a f f i d a v i t ,  Aydin f i l e d  t h i s  
p r o t e s t .  T h e  a f f i d a v i t ,  p repa red  by a s p e c i a l  agent  of t h e  
Fede ra l  Bureau of I n v e s t i g a t i o n  based on i n f o r m a t i o n  
o b t a i n e d  th rough  w i r e t a p s  and o t h e r  means, a l l e g e s  t h a t  a 
h i g h - l e v e l  SPAWAR o f f i c i a l  may have provided  sens i t ive  
procurement i n f o r m a t i o n  t o  a p r i v a t e  c o n s u l t a n t  who i n  t u r n  
may h a v e  pas sed  t h e  i n f o r m a t i o n  t o  ano the r  c o n s u l t a n t  i n  
r e t u r n  f o r  money. W i t h  r e s p e c t  t o  t h e  MRC-139 sys tem,  t h e  
a f f i d a v i t  s t a t e s  t h a t  t h e  f i r s t  c o n s u l t a n t  informed t h e  
second t h a t  " t h e  i n i t i a l  p r o p o s a l s  were i n  and t h a t  t h e  
company [ t h e  second c o n s u l t a n t ]  was working f o r  had t h e  
worst  p r o p o s a l  pr ice-wise  and was a l s o  r a t e d  p o o r l y  on t h e  
t e c h n i c a l  a s p e c t s  of i t s  p roposa l . "  H a z e l t i n e  had t h e  
lowes t  r a t e d  p r i c e  p roposa l  . 
I n  a d d i t i o n ,  o t h e r  c o u r t  documents i n d i c a t e  t h a t  t h e  Navy's 
a c q u i s i t i o n  p l a n  f o r  t h e  MRC-139 may have  been r e l e a s e d  
o u t s i d e  t h e  government.  A s e a r c h  warran t  i s s u e d  by t h e  
United S t a t e s  D i s t r i c t  Cour t  f o r  t h e  D i s t r i c t  of Columbia 
l i s t e d  t h e  a c q u i s i t i o n  p l a n  among t h e  documents a u t h o r i z e d  
t o  be s e i z e d  from t h e  p remises  of  t h e  second c o n s u l t a n t .  
S i m i l a r l y ,  t h e  United S t a t e s  D i s t r i c t  Court  f o r  t h e  E a s t e r n  
d i s t r i c t  of N e w  York a u t h o r i z e d  t h e  s e i z u r e  of t h e  a c q u i s i -  
t i o n  p l a n  i n  a s e a r c h  w a r r a n t  f o r  t h e  o f f i c e s  of H a z e l t i n e .  

Aydin 's  p o s i t i o n  i n  t h i s  p r o t e s t  is t h a t  i n f o r m a t i o n  
c u r r e n t l y  a v a i l a b l e  s t r o n g l y  s u g g e s t s  t h a t  t h i s  procurement 
h a s  been t a i n t e d  by f r a u d .  I n  p a r t i c u l a r ,  Aydin n o t e s  t h a t  
it a p p e a r s  t h e  Navy's a c q u i s i t i o n  plan--which Aydin p o i n t s  
o u t  o r d i n a r i l y  c o n t a i n s  s e n s i t i v e  in fo rma t ion  concern ing  t h e  
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agency ' s  budget  e s t i m a t e s ,  m i l e s t o n e s  and s o u r c e  s e l e c t i o n  
procedures--was l eaked  o u t s i d e  t h e  government,  b u t  i t  is not  
known when t h i s  l e a k  occur red  o r  who u l t i m a t e l y  r ece ived  t h e  
in fo rma t ion .  I n  t h i s  c o n n e c t i o n ,  Aydin n o t e s  t h a t  t h e  
government o b t a i n e d  a s e a r c h  warran t  f o r  t h e  o f f i c e s  of 
Lora l  C o r p o r a t i o n ,  t h e  p a r e n t  company of Lora l  Terracom. 
Aydin con tends  t h a t  u n t i l  t h e  Navy can c o m p l e t e l y  remove t h e  
"cloud of s u s p i c i o n "  overhanging t h i s  procurement ,  t h e  
agency should  t a k e  remedial  a c t i o n  by recompeting Phase I o r  
by a l lowing  i t  t o  compete i n  Phase I1 of t h i s  procurement .  

T h e  Navy a r g u e s  t h a t  remedial  a c t i o n  i s  not  r e q u i r e d  he re  
because t h e r e  is  no e v i d e n c e  t o  i n d i c a t e  t h a t  d i s c l o s u r e  of  
s e n s i t i v e  procurement  i n f o r m a t i o n  was made t o  any f i rm o t h e r  
t h a n  H a z e l t i n e .  I n  t h i s  r e g a r d ,  t h e  Navy n o t e s  t h a t  n e i t h e r  
CCC nor Lora l  Terracom has  been i d e n t i f i e d  a s  a t a r g e t  of 
t h e  I11 Wind  i n v e s t i g a t i o n  and t h a t  n e i t h e r  f i r m  is among 
t h o s e  r e q u i r e d  t o  e x e c u t e  a c e r t i f i c a t e  of b u s i n e s s  e t h i c s ,  
w h i c h  DOD r e q u i r e s  of f i r m s  whose o f f i c e s  have been sea rched  
i n  connec t ion  w i t h  t h e  i n v e s t i g a t i o n .  (The Navy admi t s ,  
however, t h a t  t h r e e  Lora l  Corpora t ion  s u b s i d i a r i e s  o t h e r  
t h a n  Lora l  Terracom a r e  r e q u i r e d  t o  execute t h e  c e r t i f i -  
c a t e . )  I n  a d d i t i o n ,  t h e  Navy p o i n t s  o u t  t h a t  both CCC and 
Lora l  Terracom have s u b m i t t e d  s t a t e m e n t s  t o  t h i s  O f f i c e  
s p e c i f i c a l l y  denying  t h a t  t h e y  r ece ived  any procurement- 
s e n s i t i v e  i n f o r m a t i o n  th rough  improper c h a n n e l s .  

The Navy a l s o  p o i n t s  o u t  t h a t  t h e  p roposa l s  of  both CCC and 
Lora l  Terracom were c l e a r l y  s u p e r i o r  t o  Aydin ' s .  While 
Aydin o f f e r e d  t h e  lowes t  c o s t ,  Aydin 's  o v e r a l l  s c o r e  
c o n s i d e r i n g  both  c o s t  and t e c h n i c a l  f a c t o r s  was 61.9 on a 
100-point s c a l e .  The p roposa l  of CCC r ece ived  an o v e r a l l  
r a t i n g  of 8 3 . 4 ,  and t h a t  of Lora l  Terracom rece ived  a r a t i n g  
o f  8 5 . 4 .  

Fraud o r  o t h e r  misconduct i n  t h e  procurement p r o c e s s  
undermines p u b l i c  c o n f i d e n c e  i n  t h e  i n t e g r i t y  of t h e  
procurement system. A l l e g a t i o n s  of i m p r o p r i e t y  m u s t  be 
i n v e s t i g a t e d  v i g o r o u s l y  and f u l l y ,  and c o r r e c t i v e  a c t i o n  
m u s t  be t a k e n  when a p p r o p r i a t e .  Here, an i n v e s t i g a t i o n  i s  
s t i l l  being conducted  by t h e  r e s p o n s i b l e  a g e n c i e s :  t h e  
Fede ra l  Bureau of I n v e s t i g a t i o n ,  t h e  Naval I n v e s t i g a t i v e  
Service, and t h e  Department of  Justice.  Our f u n c t i o n  i n  t h e  
c o n t e x t  of  a p r o t e s t  is  no t  t o  s u p p l a n t  t h o s e  e f f o r t s ,  b u t  
r a t h e r  it is t o  d e c i d e  whether a v a i l a b l e  ev idence  d i c t a t e s  
t h a t  a p a r t i c u l a r  procurement m u s t  be d i s t u r b e d .  

I n  t h i s  c a s e ,  t h e  i n f o r m a t i o n  c u r r e n t l y  a v a i l a b l e  p o i n t s  
o n l y  t o  H a z e l t i n e  a s  a p o s s i b l e  r e c i p i e n t  of improper ly  
d i s c l o s e d ,  p r o c u r e m e n t - s e n s i t i v e  in fo rma t ion .  There is no 
b a s i s  f o r  conc lud ing  t h a t  e i t h e r  CCC o r  Lora l  Terracom 
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o b t a i n e d  t h e i r  c o n t r a c t s  w i t h  t h e  Navy t h r o u g h  improper  
means o r  t h a t  t h e  a l l e g e d  improper  d i s c l o s u r e s  c o n t r i b u t e d  
i n  any  way t o  A y d i n ' s  e x c l u s i o n  from t h e  c o m p e t i t i v e  range .  
Under these  c i r c u m s t a n c e s ,  w e  can n o t  s a y  t h a t  t h e  Navy 
abused  i t s  d i s c r e t i o n  i n  c o n c l u d i n g  t h a t  what h a s  been 
a l l e g e d  t o  d a t e  d o e s  n o t  r e q u i r e  c o r r e c t i v e  a c t i o n .  O f  
c o u r s e ,  a t  s u c h  time as  f u r t h e r  i n f o r m a t i o n  becomes 
a v a i l a b l e  t h a t  would w a r r a n t  a d i f f e r e n t  c o n c l u s i o n ,  
a p p r o p r i a t e  a c t i o n  s h o u l d  be t a k e n .  

The p r o t e s t  is  d e n i e d .  

---c j7%7 J , 7 4 % 7 G 4  I 

James F. Hit ichman 
G e n e r a l  Counse l  
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